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CHAP XXXII 


EDWARD, VI 


PHILI-P’ad MAR ¥Y, 


“Mfignees of Reverfoits—Conditions and Limitations Of 
Feoffies to an Uje.—Cavenants to raile Ufe—Origin of 
Trip — Whether Remitter by an Ufi—What Fointures 
will bar Dower—Afumpfit againft Executors—Witneffis 
in Treafon—Diftindtion between Murder and Manflaugh~ 
Yor—Burglary to be by Night—Trial of Principatand 
Meceffary—Reformatian of the Ecclefaftical Law—Of 
Marriage—Of Wills—King and Government—New 
Commifions—~Trial of the Duke of Somerft—Of Sir 
Nicolas Throckmerton—Bills of Attainder—Fudicial 
Proceedings on Accountof Religion—Staunforde—Print- 
ing of Law-Becks—Mifiellancous Faéts. 
HE new points of learning that had lately engaged Sood” . 
the. attention of the courts received an acceffion ae | 
From the ftatutes of the laft reign, Tele, whether they PHILIP ond 
tigate ol ry or to crimes, furnithed freth objedts of MAR Y. 
BE oe cor aetna ans drew fromthe 
feveral decifjons ‘of importance during thefe two 


1 canon putin ys by religious a 
corporations. Thele bodies, having feen the deftruStion 
« OT eectha' 2 Shiebipaagedegs 4 
their property whilee they ‘had it ; and ther#- 
Jong Jeafes to their friends, and theig former 
eck “Mibetiat sitlens NAN, 6g as a iohason, a 
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pe at of monafteries, amongft ether regulations on’ this head, 
~ =, had declared all lealés void, if made within a year before 
“WI, the beginning’ of that parliaments with a provifo, that . 
PHILIP 24 where the ledles was at the time in pofleflion under aformer 
* Teafe for years, there the fecond, if. made for that,time, 
or.more, thould be good for twenty-one years. The cafe 
of Dulmerfone verfus Steward arofe upon this. provifo', 
and many.others of the fame’ kind were agitated inthefe 
twoorcignss but as-the*fubjeCt of them was temporary, 
they-furnith no enquiry that can engage the curiofity ofthe 
modern lawyer. oo) 
Awxoruer provfion, occafioned by the diffolution, of 
monafteries, had a greater ant more lalting influence. 
‘The ftat. 31 Hen. VIII. ¢. 73. abovementioned, had per- 
mitted the king to take advantage of all covenants and 
Conditions to which the religious focieties had been parties 5 
and which it was convenient fhould go to the crown along 
with the reyerfions which were given to it by parliament, 
But this benefit not extending to the king’s patentees 
and grantees, the parliament took it into confideration,. 
and by flat. 32 Hen, VIII. c. 34. gave the fame power 
fothem: this was ‘thought a good opportunity to correct 
ers nomad an old defeé in the law, and to include aifo com 
= perfons “xs well as the King’s grantees. It was ac. 
cordingly permitted to all grantees of reverfions to avail 
themflves of covenants made to their grantors ; and leffees’ 
in the fame manner were meant to have a reciprocal claim 
upon fuch grantees, as they before had on theit leffor. But’ 
this was done in fuch an obfeure way, that it was ¢ 
to fay, whether the whole benefit of the ad was ay 
< Radespens afte ng. tle se ha ha 
F We sot hae || 
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and it was refolved by alt the judges of thecommon-pléas, CHAP, 
that the aét extended to all grantees of reverfionsy acons fesssenis 
[+ ftruétion which it has borne ever fince. re. 
‘Tue rules that-bad been long laid down, and adhered. "HUETF ait 

to for ghe government of limitations in remainder, had not 

fo'precifely defined the boundaries of thefe eftates, but 

that on fome occafions arguments were found to difpute 

their authority, or at leat to weaken their operation by 

endlefs diftingtions. This may be feen by the difcufiion 

which was raifed in Colthir/? vérfas Bejufbin, where a limi= 

tation that feemed to be well fupported by the’ example of 

former times, was contefted with fome thew of reafon and 

law: It was a leafe from ? religious houfe to a man and 

\ iswife:for their lives, remainder to 4. their fon for his life's 

and if he died during thelife of the hufband and wife, then 
| remathder to B. another of the fons for life, f ipfe viller 
e inbabitare, @c. which was a common condition in the’ 

leafes’ of ecclefiatical pesfons, who in this manner prd= 

vided not only for keeping their pofleffions in tenantablé 

order, but likewife bound their tenants to perform a duty 

which was incumbent upon churchmen in all inftances; 

namely, to preferve fome ‘appearance of thar hofpitality 

which was one principal confideration of ‘gifts in mort- 

Tar dbjections raifed to this remainder to B. were 

thefe. Ic was faid, that a remainder could not commence 
5 becaufe if fo, it would not pafs at the firlt rs 
livery, whi was required in every remainder. Again 
itewas incompstible with the preceding eftate ; for if it 
‘was to commence then namely, when the eldeit fon died 
ie Soe ek ie a a «. 
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ings of he cman wesc thi wa 
good remainder. 

‘Tury faid, diecabloler wa pats granite zy 
the principles of law already eftablifhed : they denied; firft, 
that a remainder ought to pals out of the leffor preiently 5 
for if Lmakea leale for years remainder for life, upon con 
dition that if he in remainder do not fuch an ad, the re- 
mainder fall be void; here before the condition broken, 
the remainder is good ;. but when the candition is broken, 
the remainder is out of him,eand pafles-again to the leffor 5 
which proves that a frechold may, by agreement at the time 
of the livery, pals. from one to another by matters fig? 
fadte: Vhus, ifa leate for life is granted, with remainder to 
the king, and livery of Jeilin is. made, the remainder 
does not pals till the deed is inrolled. In Piefingten’s 
<afey in the time of Richard IT. *, where one condition was, 
that if the leffor died within the term, the: leflée for years 
Maould have the land for life, the condition was held good. 
So in the prefent cafe, the remainder to B. did not pafs out 
of the leffor till #. was dead, and then it paffed by virtue of 
the original words annexed tothe livery. But it was not 
to take cffeét till after the death of the hufband and wile, 
for that is the plain and obvious fenfe of “ then;” and 
they agreed, that if it was to be conftrued in the fenfe given 
by the counfel, the remainder should be void. 
© Ipwas faid by Hinde, jultice, that this remainder did 
not depend upon a condition, a8 bad been argued, but on a 
limitation , for the words to make a condition are fuch as 
seftrain the thing given’, as upon condition. that hi 
not do fuch an aét: but here the words only limit 
time when the remainder fhall commence, afi n° ways 
xpftrain the thing. ‘The common cafe of an eftate taib is, ] 
that if, the donee dic ‘without iffue, “ie fhall remain to a! 
° Sew tibis aot eRenton, = Tacit 
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chief-juftice Montague agreed with hitn entitely. in this 
idea ; and added, that whether it was called a condition.or 
kimitation, yet he thought the remainder good for the 
lawful owner of land, he contended, might give it to what 
perion, at what time, and in what manner he pleafed, fo 
as it®was not repugnant to law; and this in queftion he 
thought perfectly agreeable to ancient and modern preces 
dents, Of the former kind, He quoted one of thofe common 
cafes in the reign gf Edward LL. where, for the aflurance of 
aleflee for years, it was ufvab to make a charter of feoff- 
ment on condition that if the leflee was difturbed in his 
term, he fhould have the fee. And he called to their mind 
a.cafe which was mentioned in the reign of Henry VIL. 
of a fine to pafs lands in tail, with condition to bear the 
conufor’s ftandard ; and on failure, that the land fhould 
remain toa ftranger'. He faid, he was counfel in thatcafe ; 
aiid though Fitzherbert exprefied {urprize at a fine being 
levied on condition, yet the remainder was not confidered 
as any thing remarkable. He was of opinion, that the 
remainder in the prefent cafe did pafs out of the leffor at 
the time of the livery, although it did not veft in B. till the 
death of 4. ; and he held it in abeyance until the per- 
formance of the condition, upon the poflibility that it might 
be performed. ‘Thus if land was given to a married man 
and toa married woman, and the heirs of their two bodies, 
the fee tail pafled out of the donor immediately by reafon 
‘of the poffibility that they might marry ; and in the 
mean time the inheritance was in abeyance, In the 
fame manner, he faid, the remainder here was in abeyance, 
‘il the event on which it was limited, had happened. 

Upon fuch reafons,. the judges agreed in holding this to 
be a good remainder™. “Ihe arguments and adjudication 
_onthis oceafion tgnded'to fet in a better light the learning 
-of remainders depending on a epntingency ; and the &i- 
*~ S 
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«few idea; which was afterwards made great ufc of, in the 


conftruction of reftriétive ae coarse — : 


lands 

~Wuarever eine might be entertained she gite 
tions that were defigned by the “parties: to operate’ ia 
deftrudtion “of eftates, there “was one condition “cte- 
ated -by the legiflature,- which’ infallibly annihilated an 
eftate, whether for life or entail, and gave'a right of entry 
tothe perfon. next intitle in remainder or réverfion, 
‘This was~the alienation’ of “a woman who had an‘eftate 
from ber hufband, which by ftat. 11 Hen. VIT- in- 
duted a forfeiture. A cafe cante before the court Of cém- 
mon-pleas ing Ed. VI: which gave oveafion to this ftatute 
being fully examined: and explained ; and’as it contains 
fome argument upon the new learning of ufes, it is on that 
account deferving of notice. ‘This was Wimbi~s verlis 


_ Talbois, where a feofiment bad béen made by fir George 


Tralbois fo the ufe of himfelf and wife in fpecial tail 5 after 
which came ftat.27 Hen. VIII, They had iffte Thomas 
and William; and then fir George died. Thomas died, 
leaving ifflte Elizabeth, who married to Wimbith. After- 
wards William by covimwith his mother lady Talbois, 
brought a formedon in defendre againft her ; the appeared 
at the firft day, and William recovered by nient dedire.: 
‘upon this Wimbith and his wife Elizabeth, as heir to fir 
George; entered by virtue of the Mat. u Hen, VII. c. 20. 
Iv was contended that this entry was.not Jawful, for 
feveral reafons,. They faid, that lady Talbois did nog 
told fuch an eftate as was decribed bythe aft 5 for, the 
firft brafich of the aft, he Bild hare ee owe 
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ff ot to het own ufe in any lands, tenentents, hee 
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thole were two different things: “A gil te wile nb OF the ‘ena" 


inheritance, or purchafe of the hufband, for the w/e 
| neither, being a new thing, not in being before, and fo fie 
+ ver in the hufband'; fo that fhe was not within the ‘fittt RAYA y" 


‘The feeond branch fpeaks of the like eftittes 
When they came from any anceftor of the hufband, which 
was not-pretentied to be the cafe here, And the third 
branch iss where the eftate comes by any perfor feifed to 
the ufe of the hufband or his anceftors ; and they faid, the 
was not within this branch,*for the -ufe was appointed by 
the hufband at the time of the eftate of the feofftes, there- 
fore fhe could not claim from them. It was concluded; 
therefore, that lady Talbéis not being within the terns of 
the aé, no'forfeiture could enfue. Further, they contend- 
ed, thet admitting the was, yet the heir in her life-time 
could have no-right to enter ; for the conftruction of the 
two claufes relating to the forfeiture was; that the recovery 
in café of tenant in tail was merely void, and that the iffiuc 
fhould ériter as if no recovery had been fuffered, alter the 
death of the tenant, for then, and not till then, had an heir 
any right or title; and it was only where the woman was 
tenant in dower, or for life, that the reverfioner, or he in 
remainder, might enter immediately. 

‘Tese were the points upon which it was endeavoured, 
ingenioufly enough, to take this cafe out of the ftatute 5 
Bur it was held by the whole court of commort-pleas, that 
this café was within the wotds of the act ; and if not, that 
it was at Jealt within the equity of it; and that the entry was 
Javwful immediately, in the life of the tenabt in tall. 

As tovthe fiFft point, whetlier ¢o/fui gue ufe veas within x 
the ait ; it was adminted by Hales, juftice, that an-eftate 

~ inufe is mentiongd but once in the pfemifes of the ftatute, 

filth ts berfelf or to her con uf; but if that daufe {peaks 

Gilly of coflui que ufé, and whatefollows relaire®to reco- 
‘yeries bad againft women, or any feifed fe their w/e, is only @ 

. Voulv. Li wn te Fie. E 
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to be obférved, fuys the; that this a&t was made within fifteen’ 
AP 20d years after iat. x Rich. I. which awraeoed 
oft que ufe binding owhis feoftces ; and:perhaps 
thé makers of that ftatute were alfo.at the making-of 
11 Her, Vil. und moft have confidered> the effeét=of | 
the firft Ratute, by whith’a recovery was good only during 
the life of tenant in tail’ and f, if fat. rx Hen, VIlidid 
no more than make the recovery void againft the iffuey € 
would provide only for that! Which nedded no 'provifions 
‘Tihe'ftatute tmult be defigiied to invake'that wnlawful whieth 
was lawful before ; and ag it wae meant to’ have this ef! 
feet with Fezatd' to a tendvie’ in" chil in polle ition, Tewas” 
equally reafnable, becaufe it was in equal’mifehief, that it * 
fhould be coNfrlied to” have’ the Taine eee again tale 
qh Pdf CaS Dis latter Conilideration hadalways” beet * 
a TeafOit intr law for extending @ ftatute’ by equity to fich™ 
cafes Ss"were” Hot Within "the letter of it’ OF "this ‘thete>! 
were nally examples. “"Phits;"the’ flac. MaHbIC,G)th6™ 
it (pealee Onily Of eftates fOr year’s and feoffmerits; yetis Cone” 
Strved to inelude a gift fordife, or in tail co the ifliey forthe 
purpole of defrauding thé'lord of ‘his wird? ‘Phe tie. 
de danis {peaks only of three eftates tail, but has-been ex- 
teniled to many others, Stat. Weltm. aye. 3: whichdis 
reéts hind in. teverfion to be received to defend?a'fuit, has’ 
. been conftrued to include thofe in remainder. An’aQion © 
of account given by Ratute to executors has beew extended 
to adminiftratots "5 and ve ea 
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of the inheritance or purchafe of the bufband, ‘he (aid, that bi 
bam talinihaatnly aad bo-thekicd wits contncageiineite, SMO 
cnn ade enn hrc pny whch "HEY 
had quoted from Britssn, whofe book he laid contain 
ed. errors. For -himfelf, he profeffed to falldw 
Littleton, which he called the truelt and furett sregifter of 
_ the grounds and principles of our law; and Littleton fays, 
that not only what a man has by difcent, but alfo what he 
has by purchafe, is ansinberitance. Thus, he concludes, 
the wordsiof the ftatute are fatisfied; for the has an eftate 
inan:bereditament (namely, in a.ufe) jointly with her huf- 
band, to her own ufe, of*the inheritance of the hufband, 
which isall. required by the firft disjundlive fentence of the 
ftatute. 

Bur if the was not within that, fhe was within the fe- 
cond disjunstive fentence, or given to the bufband.and wife 
in tail by any perfon feifed to the ufe of the bufoand: for the 
feoffees being {eiled to the ufe of the hufband and wifey 
were (eifed'to the ufe of the hufband (the hufband.and wife 
cach having’the entire ufe, for there are no moieties be- 
tween them), and. the feoffees were the donors of the 
eltatey after the execution of the'poflefion to the ufe by 
ftat.a7 Hen, VIL. forthe parliament could not be faidto be 
the. donorsy.theact being only the conveyance of the land 
from oneto another, . He faid, ithad been long fince held, 
where ceffui-que-ufe and his feoffees joined ina feoffment, 
that it fhould be conftrued to be the feoffment of the feof- 
fees 5 for they had the greateft authority to give it, even 
after the ftat. Rich. Bil. * So. if one. who was feifed in 
fee, and,one whohad nothing. in the land, joinediin a feo!t- ° 
meat, it, thall bé faid to be the feoffment of him who has ® 
right, and.the confirmation of the other. Thus he cong 
sluded, it thould here be i ete che fain we 

. 
+ -M. a1 Hen, VII. 32, pl. 3 \ . 
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f all others ; and if it was conftrued»otherwife, it would be 
‘avn attributing to the ftatute the power of doing wrong to the 
MA kx feoffees, by taking.a thing from them and making another 
the donor of it. i nontae cnataie, 
Af they were not, yet fir George was, unlefs 
thought’ repagnancy to fay he was a donor'to himfelfs 
and therefore the feoffees more properly were the donors, 
and then the whole of the ftatute was fatisfied. However, 
if this café was not within the words, he agreed with the 
‘other judges in thinking it within the equity of the ftatutes 
anid to obviate the objection, that the provifion being? in 
reftraint of the tenant in tail fhbuld “be conftrued ftridtly, 
he faid it was for the benefit of the common-weal, and in 
advancement of juftice ; andevery ftatute which is cons 
ftrued by equity, reftrains, and is penal to fomebody ; and 
he feemedto think the rule of conftruétion was to turn 
on the ftatute being beneficial to the greater number Ps 
Tove no judgment was here given, it was of great 
importance that the judges concurred unanimoufly in fo 
folemn opinion to bring this cafe within the terms of the 
act; foryfince moft eftates in the kingdom. were conveyed 
toa ule, this provifion would otherwife havc become almolt 
wholly abortive. The anxiety they felt to’ comipafs this 
by a diteral conftru@ion, led them into fowe fubtlety 
and refinement; and though there can be very littledoubr 
what the makers of the aé intended, yet the wording of it 
being Hable to fome cavil, RUE RETY SCN ip aM 


folution to fupply the defeéts of it by equity, | 
OF teolfees to. akin eoviniipaidingn teiSiic saimiecgiac mat 
Nth which tended to’ thew the effe& the late fatute-had upon 


e 
{ENGLISH LAW, 


57 


‘feilisv of the freehold remained in the feoffees... The courts P. 
fa te 


fecmed. inclined to think the feoffees. {till 
fame eftate and power they had before the a&; fo. thar 
both the ceffui-gue w/e and the feofice having a freehold, 
and having ‘an equal power over the fame freehold, 
the of that fort, which were experienced after 
the ftat, 1 Rich, IIT. were felt after the tat, 27 Hen, VIL. 
‘Tue following are fome inftances where this point was 
debated: A man made a feoffment in fee to the ule of 
W. and his heirs, till #.paid*gol. to 7, and then to the 
ule of 4, and his heirs, 4, paidto JF~ the gol. There was a 
difference of opinion as. to the conelufion to, be founded 
om thele facts. Some faid, that if 4. entered, he would 
become ip/o facts feiled in fee ; for IV. being feifed in fee 
by the ftatute of ules, 4. would be able to divelt that fee, 
and transfer it to himfelf under the condition of the decd. 
‘Others, onthe contrary, were of opinion, that the payment 
and entryof 4. had no effect. without an entry by the 
feoffces.. Between thefe two opinions Brooke has ftruck 
out a middle courfe, as an expedient to falve difficulties : 
he thought that it would be beft.for 4. to cuter inthe name 
of the feoffees,-and then, gudcungwevitd datd, the, entry 
mutt be good, and he would become feifed according to 
the termhsof the deed. .To.this be added, that a.ufe might 
change from none to another by fome aé or circumf{tance, 
ex poft facto, as well fince as before the ftatute 
“Avotrer queltion arofe refpecting the interell of feot- 
fees, in the cale of Stephen Davis. A tenant for life, and 
the tenant in tail next in remainder in ufe, had levied a fine 
of the land, which Bad afterwards. been conveyed to the 
king ; the feoffces to the ufe prefented a petition of right : 
and. here-two points: were made in arreft of judgmen® 
‘on the petition. Mérit, that the fee fimple of the ule was Ig- 
gil conreyedby te Sey aod aa ow inthe Ling; and 
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‘ cuar if it was the cafe oF common perf, he could aot enter 5 
: ‘Vecaule not ‘being (eifed of a fee fimple, as "he was ‘be- 
~ before’ the ali ion, of what eftate could he be'in? Se 
ry IF a condly, they id that ll nterelt dod Fight of the feoffecs, 
which was not to their own ufe,'was taken away by thedta- 
tute, “There does not appear to be any decifion of thefe 
points at this time" , and it will afterwards be fen, that 
t all thele pofitions received fome qualification, 
Oovenants te ‘Tue rigid opinions maintajned in the Jaft reign againit 
eo covenants to condcy ufes, were beginning to be fomewhat 
tempered. A queftion arofe upon a covenant of this fort 
in the reign of Philip and Mary, Sir ‘Thomas Seymour, the 
r Jord-admiral, who was attainted in the laft reign, had co- 
ih venanted and granted to one Andrew, in confideration that 
} the aid Andrew had cotiveyed, after his death, divers 
I lands in fee fimple to’ the faid fir Thomas, ‘thar he would 
\ Jevy"a fine to certain perfons of lands whereof the faid ad~ 
miral was then feifed, to himfelf for life, remainder to the 
faid Andrew in tail. No fach fine was levied; and it now 
became a queltion, whether the covenant of idelf had 
changed the-ufe, It was debated at Serjeant’s-Inn ; and 
it there appeared to Bromicy the chief-jupice, Portman, 
Brown, Sanders, Brooke chief-baron, Whiddon, and Griffin 
the attorney, and fir ‘Fames Dyer, that no ule Could be pre- 
feritly altered by this Covenant ; for. it'was futures and 
the covenarit could not now'by any poflibility be performed: 
But they, in a manner, agreed that if | covenant in confi. 
" deration of marriage, ‘or for @ fur ef money paid to me, 
that 4. fhould have certain lands, this would change the, 


Saver ough. willed thar’ 
vob wicker yericgia wea) ae pen 
the ufe wypuld be Completely Sanilinsy Snag ttiapinb beg 
adtually execeted by the Reoffees'. « 
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years after the following cafe happened: A covena 
made that the fon of 4: fhould marry the daughter of B. 
* forgwhich B. fhould give to 4. an hundred pounds ; and 4. 
‘Covenanted with B, that if the marriage did not take place, 
then A. and his heirs thguld be feifed of certain lands to 
the ufe of Be and his heirs gueu/gue. 4. and his heirs or 
executors repaid the hundred pournis : after this B. died, and 
fomething happened to prevent the marriage taking aa 3 
fo that it became a queftion, whether the ule was ged 
by the above covenant. And it was held, that thetife was 
exetuted by the fatutein the heir of 2. notwithfanding 
B. was dead before the refiifal of the marriage; for the 
covenant bound the land with che ufe in the life of B.* 
© A COVENANT was made upon confideration of love, fa- 
Vour, and other good confiderations, to fuffer a recovery.to 
fit Anthony Wingfield, to the ufes mentioned in a deed s 
which ufes were contained in a claufe, wherein the faid 
fir Anthony coyenanted and granted for-himfelf and his 
heirs, that within eight months after the affurance fo,made, 
he would make, or caufé to be made, an eftate to his own 
mother for life remainder to hinifélFand his wife in fpecial 
‘tail; remainder to Kis wife in fee.’ A recovery was fuftered, 
but no effate thade byfir Anthony; and it became’ a doubt, 
whether the ufe was changéd'by the Weed, and the operation 
of the ffatuté upon it. And it feemed to the two chief 
fultices, juitice Stamford and fir James Dyery thar no ule 
<Was changed by ‘the iidenture and recovery only, without 
atreftate being proferly executed; for if fo, a conftruction 
oflaw would be allowed which might make it impottible for 
the Coveriantor to perform his coveriant: they ‘nor ony 
held | ocho pales thie Mayute and the deed, 


bur d “added, that no fibja lie to'compel 
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fir Anthony so case it into execution, dgnerh fern See 

a remedy at common law by adion of covenant *, 

Ip was not only jn:Spe lnfance of tote Gtcanes Bt 
the courts of common law entertained {cruples of allow- 
ing a ule to be conveyed, where a plain and obyious in- 
tention of the parties to raife a ule was difcoverable from 
the tranfaGion and terms of the deed; but we have feen 
in the former reign, where it Was direéted that the feoffees 
fhould take the profits and pay them ovet,to another, that 
the judges held chis not to be a ufe executed by the ftatute 
in the perfon to whom the profits were tobe paid’. The 
judges did not then go fo far as they did on the prefent @c- 
cafion, and declare that no /ulparra would lie. It mutt be 
confefled, that the prefent is not fo {trong a cafe as the 
former; this being an executory covenant, and, as fach, 
plainly within the rule which had been Jaid down upon that 
head, in the repeated decifions of thisand the former reigns, 
However, it will be feen, notwithitanding the court 
of chancery might at this time join with the courts of law, 
and deny relief in thefe exeeutory covenants, that im after- 
times perfons were enabled moft completely to fubltan- 
tiate thefe claims in equity as tru/ts, which ought in con- 
fciénce to be fulfilled. 

Tue like obfervation may be made on a decifion in the 
latter end of Philip and Mary. It was refolved by the 
wholecourtof common-pleas, in the cafe of Jane Tyrrell, 
that a ufe could not be limited qn a ule. Jane Tyrrell bay- 


«gained and fold land for a fum of money, babendum to the 


bargainee and his heirs for ever, to the ufe of the bargainor 
Jone Tyrrel, for lily and. alter sdeceafe. to the bar.’ 
gainee in tail, remainder to the ule ithe heirs of the bar- 
sainor in fee. 1 om piped ve tn bret hs 
bendum were and impertinent 5 for ule could. 
where ih es ya 
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had before conceived fome, doubt, whether all the ufes be- 
Yond the frit were not mere nullities ; and pow: was {6 
“adjudged by Sanders, chief-juftice, and the reft of the 
court™. Here was another ocealion for the aid of a court 
of equity to temper the conftruction of the courts of com- 
monlaw. In thjs manner, after the making of the fta- 
tutes of ufes, did the ftriétnets of the judges, in conftruing 
thofe conveyances, drive ufes back into the ‘courts of 
equity, The chancery once more, ‘as in the reign of 
Henry VI. took up ufes where the gommon law rejected 
them ; and all fuch ufes, with moft or all of their confe- 
quences, became peculiar objects of that court's jurifdic- 
tion, under the idea and confideration of tras ; which 
‘ought, in confcience, to be eftablifhed and fulfilled, tho? 
they: were not wholly confonant to the rules and courfe of 
the common law. 

Tr feemed to be in confequence OF che ftatute oF ules, 
that the ju agreed to confider a recovery where a co/fus 
que ufe'in tail was vouchee, to be a fufficient bar ofBeyt 
fue’. As the ftatute had put the celui gue ufe in 
plete {cifin of the freehold, he was in the condition of 
ether tenants in tail, and entitled to every advantage 
whicha recovery could furnith for difpofing of his eftate. 

Norwirusranp1nc the determination in the reign of 
Henry VIII, that no. remitter was worked by the execu- 
tion of the pofleffion to the ufe*, this point was brought 

forward again, and grgued in the court of wards, in 1 and 
2 Phil. and Mar. in Townferd’s cafe. There fir Reger 
Townfend being feifed in tail in right of his wife, mad@ 
. afeotiment tothe ule of himfclf and his wife for life. Uj 
on ‘the occafion of one of Regs defendant Ivng 
ry 

ne Pg ares k 153, 26 2 Vids ant®355, Si” 
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ser his;deatha minor, an office was found, and among other . 
ee things, the jury found that the wife was in her remitter. 
és Te was argued in fapport of this verdiét, not as in the for- 
og met cafe, that the remitter was wrought by the ftatute, 
. but that irwaSaremitter before the aét, and the aétpughe 
aie T,, tobe nobindrance to it now. ‘Phey faid there were two 
‘Claufes in the ftatute of ufes 5-the firft of which divets 
the effate out of the feolfees, and-gives ir to the celui gue 
wfe in the fame quantity the feoffees Kad it ;. the other 
velts it in fuch quality as <ofui que fe had the | ule... So 
that notwithitanding the flatute put the eftate in the wife 
according to the quantity and quality of the ufe, yet when 
it’came to the wile, they (aid, ‘the poffeion was after. 
wards changed by reafon of her former right: for though 
the ftatute gives the {eifin in the fame’ quality as the ufc, ir. 
does not fay it thall continue fo 5 the ftarute relating only 
to the firft conveyance, not to the continuance of the 
ufe.! For {uppofing the wife had been infeoffed, the pol 
feffion would have palied by the feoflment, and the remit- 
ter come afterwards ; fo here, the polleffion is given by the 
ftature, and then comes the remitter ; for they repented that 
theexecurion of the ule ought not to hinder the remitter. 
<Burr it was underftood in a different manner.by. the 
other fide, and was accordingly fo decreed by the court of 
wards. “They faid that the feoffment made by the huft 
inag Hen, Vill, was adifcontinuance to the wile, for 
purging whereof fhe was driven to her cui a 
could not avoid it by entry, as Pees 
Hen. VII, c.28*. And when fhe had an ation 
torecontinue'the poffeffion, which tht waived, oe 
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aré excepted in the flatute,” Now the’ éftate limited in 
ule to the wife was only for life jointly with her hufband’ 
and as by the ftatute the Gould only be in fuch feifin of 
‘*the land as the was of the ufe, therefore fhe could not be 
Seifed in tail, Again, the claufe of the ftatute which limits 
the feifin to be according to the guality, manner, and 
form of the u/é, will not fuffer the wife to be remitted 5 
for the had the ufé of a new pyrchafe ; therefore the muft 
have the Jand as a purchafer. But if the was adjudged in 
her remitter, fhe would be adjudged in by defcent, which 
would be contrary to the : and the affirmative words 
‘of the ftatate mult, as in all aéts, be conftrued to imply 
@ negative ; namely, that the eftate can take effect in 
sether poflible manner. 7 
‘Tary held, that if the firft poffeffion did not work a re- 
mitter, there never fhould be any, where the entry of ‘the 
party wastaken away. But they ftated this difference 
if a difleifor made a feoffment in fee to the ufe of the dif- 
feifee, and afterwards the difleifee entered, there he fhall 
be remitted by his entry, though before his entry he was 
not, but was in pofleffion only by virtue of the ftatute ; and 
when he enters he is adjudged in, notin refpeét of the fta~ 
tute, but in refpeét of the diffeifin, Bur in the prefene 
cafe, the entry was taken away by the difcontinuance ; fo 
that if the firit eftate did not remit her, her entry or con- 
tinuance afterwards could not. ‘They reminded them, 
that when the ftatute of ules paffed, there were many 
eoflui que ufe in fee, who had a right of eftate tail; and 
when the poffeffion was conveyed to them by the ftatute, 
itwas the epinion of all the judges that they were nop 
thereby remitted *, 
‘Tus it was held very early ager the ftatute, shat execs- 
tion of the poflefiion to the ufe did pot work a remitger. The 
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CHAP. counfel in the prefenteafe {ccmed to be aware of this ; ani, 7 
, Rotventuring now, as in the reign of Henry VILL. to argue 
the contrarys they. were content to admit fuch adjudicas ' 
AUir 2 tion tobe sight: bur they contended further, that ifthe 
ftatute did not give, it ought not to hindera remitters » 
‘The above reafoning, however, of thofe who were againft 
the remitter, went the length of faying, that no remittet 
could be worked in fuch cafe “where the entry was taken 
away. Yet the decrce went no further than to fay, gene~ 
rally, that the wife was not remitted by force of the ufe, and 
the execution of the poffeffion by the ftatute’™. 

Tue claule in the ftatute of ufes relating to jointures 
was another new fubject of judicial diftuftion. © The fla~ 
wute is particular in defcribing what eftate thal! be allowed 
2 fufficientbar of dower. But we fhall fec the courts went” 
further, and admitted many others, as within the equity” 
of the aft. No-decifion upon this part of the! flatute in 
the reign of Henry VIII. has come down to ws, anle(s 
that may be called one, which is reported on the will of 

' Whorewaod, the attorncy-geucral: WP bortwood teh eRates 
‘Whar jointures of the value of 3601.5 of which, to the amount of bol. his 
ike domers ifs was joint-purchater with him = byhis will he declared 

that his wife fhoutd have, during her life, a third part ‘of 
all: his Iands and tenements, together with thole fhe had 
in jointure, to be affigned by his executors, if if wars not 
contrary ta law. "The widow refisled her jointure of Gul 
and demanded 120). as the third part of the whole, in light 
of alegacy by the will; and alfo Sol. as a third of the tefie 
due for her dower. All this appeared in the court oF 
wards 5 but no‘regular decifion feems ¢o have been made” 

4 © spon the point of law; for we are told it was by arrefment 

i ~ fered und orderel, that the thould have the legacy of 

f vag). ant pl. of the refidue in Tiew of her dower £ fa 
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it: was determined the fbould not have the manor; be- 
«-Cuuleyias;itswas, given forzulargentent of her jointare, the 
inteRtion of the teftator could not be fulfilled *. 

Rasexceine the satu ofthe ete given in jointurey 
we find it laid down politively fer jufitiaries in6 El. WA. 
that wherever agman inakes his wife juint-purchafor with 
him, after the coverture, of an cltate of frechold (except 
‘it is in fee-fimple) it thall bar the dower, ifthe agrecs t0 
inafterbis death. A fee-fimple would not anfwer, be- 
caufe it was not named in the aét; and further, they 
hekLa deyile of land to the wife was nobar of dower; for 
‘that wasa benevolence, and nota jointure *. It was agreed, 
‘that any joint-eftate of fiechold was uficient, though not 
named in the aét : and: in conformity with: this opinion, 
itwas decided in. the cafe of the duchefs of Someriet, in 
the beginning of the next reign, that an eftute oa aman 
and his wifey and the heirs male of their. bodies, was: a 
good jointure : and yet that is not one of the five eitates 
mentioned in the act 5 and the duchefshad there brought 
a writ.of dower, under the idea that fuch an cltate was no. 
barf. 

‘Tux, remainder of what we have to add of the deci~ 
fions of courss during shefe reigns, will relate to the na~ 
‘ure and conduct of certain actions, and the alterations 
that took. place in criminal proceedings. Hitherto we have, 
confidered ations upon the cale as fupplying the place, of 
feveral In the laf reign, there is.an inti- 
mation. of one being uled inftead of the action of debt, ia 
matters of fimple contract: this was called an afimp/if®, 

Swans Semcon: 
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the defendant, forthe breach of whichthe ation wasbtought: 
We thall now fee this liberal aétion applied to another ob- 
ject with the fame fuccefs. It-was' as defirable to devile 
fome aétion in the room of detiuney-as it had been to fub- 
fritute one in the place of that of debt; the wager of laws 
being a legal method of defence in both. We intimated 
insthe laft reign, that-a new writ-to this effect had been 
made *. We havenow authority to fpeak more particularly 
of its nature. A writ upon the cafe bad been framed, 
which furmifed, that the plaintiff being poffefled of the 
thing: in queftion, “loft it; and that the defendant found 
it; and converted it to his own ufe, upon which the aétion 
accrued. ‘This, from the fugyéttion which gave theveue 
to the demand, was’called an action fur trover et comvers 
fins ot an ation of trover 5 that is, grounded upon afups 
a eee and 
converting it to'his-own ule. iat 
‘Tue firft ation in this precife form; wbethaiele> 
books, is inthe fourth year of Edward Vie. Again, in 
2 and-g Ph. and Mai® there is’ an action of trover'y" and 
from the kind of exceptions taken’ to the declaration, “it © 
fhould fecm that the aétion was confidered as a novelty,” 
and as if/ithad not been long, or not'generally, inufe'> 
though ic muit be allowed, that (befide the cafe in Bd- 
ward V1.) the a€tions-upon the “café above alluded to,” 
in the reign of Henry VINI. are very fimilar tov ity ) 
However, it was not till this period thar this s@ion was 
fubflituted in the place"oF tht of Getinues ~whichy from 
thenceforward, became gradually lefs frequent: = 
‘Tue manner of pleading to this new xétion of trover; 
was framed like that ufed in the infancy of other adions 
upon the cafe. “The plea was drawa fpecilly, pointingat 
fome material allegation, as it was then gonceived; in the: 
declaration 5 atid fo-concluied either to the court, or the - 
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country. ‘Redniehiitnnceteaniiigiiints 
was this: that the plaintiff was in poflefion of a chain’ 
of gold, which he loft’; and that it came-dy finding tothe 
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ile, To this the defendant pleaded, by traverfing the felling 
modo tt formé, as {appoled in the declaration ; and then 
concluded with an averment, and judgment of the action, 
"Toothisthe plainti® demutred 5 and. it was held by the. 
‘court, that the ples was’ good *; tho’ it was faid. thatie 
would have been better to have pleaded non culpabilisy 
which would have anfwered, {aid theeourt, all the misiea- 
fance alledged inthe declaration. Tn like manner, in the 
a@tion in 20 Hen. VILowhich was. againit an executor: 
ra ae pe ga the» converfion was tra- 
verfed. 
i iisteidaiansanpowellch.thivskindoal snbiagenh 
founded, wehave before fhewn, is to be looked:for in the 
_ @ldkadtion of detinue. In an action. of detinue,. in a7 
Hen. Ville! it was held, thatif a perfon came to the 
pofleffion of goods. by bailment, be was anfwerable upon 
the bailment merely; but if by finding, he was chargeable 
no lohgerthan while he was actually in pofieition of them: + 
therefore, in an-action of detinue, where a bailment was. 
fuggefted, the bailment was traverfable: and it was the 
opinionof Shelley, that, by the fame frule, the trover 
(and the converfion was the fume) was traverfable. As 
the adtion of- trover was grounded upon that.of detinue,. 
it'was natural that fome of its peculiaritics. in ypleading 
fhould be copied from the fame original. oS 
"Tire debated queition*, whetber afiump/it would lie 
againft executors, was again brought forward iin 4 and 5 
Pixs and’ May It-then received a finaldetermination in the ® 
affiemative 5 \and:that judgment has governed the courtg 
bn cpa aleeretie ee aad 
ai * Vids sot. 320. 


wre 


HISTORY OF THE 





couniel, relying on, the laft. determination, demurred in 
law, 
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1s fupport of this demurrer, it was argued, that the 
aflumption of. the teftator was po other than a, cone 
traél; ‘and if the executors fhould. be charged with it, on 
the faine reafon fhould they be charged by. every contract 
executory, as well for debt as for other things; for every 
contract executory isan a/impft initfelfe They, faids it 
would be inconvenient to charge them as well by contraéts 
in pais, as by fpecialties ; for of the former they could have 
no knowledge. .The court had directed that precedents 
might be looked for ;. many were found, andfhewo.to the 
court : but the coun fel for the defendants faid, that in all 
thefe the executors bad pleaded in bar, and upon the pleas 
being tried for the plaintiffs, they had recovered ; fo 
fo brought the point dire@ly in iffue, They 
fail, it was adjudged in 13 Hen. Vi. that if the executor 
pleaded in bar, where he might havg waged his law, ‘he 
Should not have advantage of it in acreft of judgment, or 
Sin error ; the prefamption of te deeabsce 20 
him the pleading in ditharge there 
iat ta 
© — whereas by this demurrer, they faid, they wok upon 
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« themfelves no knowledge of the contract,, but prayed the 
* benefit the law gave them onaccount of their prefmed 
° ignorance.’ “Thus, 1 ‘ndt being within any of the prece- 
there was but one eafé againft them, and that was 
Sateen Vite an ee does nt appear whether 
‘the‘executors demurred, or noty and if they pleaded in 
bury ie was nowmore’againft the prefent cafe, than the 
" prectilents beforementioned. Butadmitting judgment to 
| ‘Rave béen given esrdemurrer, they then alledged the opi 
‘hion of Fitzberbert, in 27 Hen. VIEL. who, as we have 
before feen, pronounced it not to be law". 
© Fo this it was anfwered, that in this a€tivn of; trefpafs 
upon the cafe, the teftatog could not have waged his laws 
‘ind they contended it to be a rule of Jaw, that where the 
teftator ‘would not be allowed this privilege, the action 
~ Would lie againit the executors. “They faid it was not 
Feafonable, if they had affets to pay debts arid legacies, 
aud alfo to pay the plaimiff, that they fhould retain the 
te series own ut, being only/put in truft 
ire of the teftator’s eftate: that the judgment 
ta Hen, VIE. ‘being given' by the court, was not fo 
pobre hy ‘on the mere diétum of. Fitzherbert. 
“Phey admitted there mvight be fome weight in the objedion 
to the declaration ot averting that there were affers after 
; re al vaties ; and they thought the juftices had 
Roe upon this, than on the principal 
tae 0 Upon fearching the record of the cafe in‘:2 
Seen Appeared, that the averment of affets did not 
_ ext et ‘st the fays, but only to debts, 
e phaiatiff alfo Hein Pear Seep 
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FE. dccifion in 12 Hen. VIII. not thinking that cafe to be well 
g Yr adjadged 5 and that fuch aétion’ was not maintainable by 


Witneffes in 
ueafon, 


the antient law, but that confeience bad encroacbid the caje® 
sipon the common law. He ‘himfelf, however, was of an- 
other opinion ; and he even jydged the a€tion to be goo 
without fermifing that the executors had afféts to pay debts, 
and fatisfy the plaintiffs alf *: fo far wasthé from agreeing 
With thofe who would bave'had the,avetment to include 
legacies. Laem taren to 
‘We fhall now confider what was done by our courts in 
addition to the, many alterations that had been made by the 
legiflature in our criminal law. ‘The ftatutes relating t 
witnefles in treafon are the moft ftriking part of ae i 
Jaws in this period; and very few years elapfed before the 
judges were called upon to come to fome refolutions, 01 
thé conftrudtion of them, as has already been hinted when 
we fpoke ofthofe ftatutes. At Serjeant’s-Inn, in the fourth 
yeat of Philip and Mary, the judges came.to the Wwe 
ing, Fefolution on the flatutcs concerning witnefles : Tha 
on the trial of treafon and mifprifion of treafon, : 
required. by the ftatutes two accufors or ae 
indiGment, or fayings and accufations in writi uy 
their bands, oF the teflimony of others to tah sree 
ich fhould be read to the jury on the indiétm 
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: treafon in écining, there needed na accufors at the 
ments but oifly at che indiftment. ” But they held, that in 
gl fat, f anid 2 PH. and Ma, €. 16. there 
‘ough?to be witnelles oF accufors; as well at the indict. 
Ment as at the afraignment, puffiant £6 a Claufe at the 
end of dist ac. Axgaio; ict mifprifion of tieafon, there 

, Ought to be withelfes or“accufors, as well upon the indigt- 
* ment a6 the arraignment, by @at. 2 Ed, Vic. 12. at the 
ends for flats 1 and 2 Ph. and Ma. before-mention- 
ed, repeals accufors at the trial in Cafes of treafori only, and 
not in milprifion’ They agreed allo, that petit-tteafon 

Ought to be tried a8 high-trealon, namely, by accufors at 
the indigtinént; but that there needed no accufors at the 
trial: In thefé refolutions the following perfons concurs 
red; tamely, fir William Portman, chiel-jultice ; Mr. Hare, 
_ mafter of the rolls; fir Robert Brock; jir David Brook, fir 
Humphrey Breton, fir Fobn Whidden, fir Bdword Saunder', 
Jw William Statinfotde; and majter Dalifen, jultices ; Dyers 
ferjeant ; and Griffin and Cordell; attorney and folicitor~ 
general. ‘They agteéd alfo; that counfellofs whio give 
evidence againtt traitors are not accufors ; Which was a 
téfolution’ more in’ favour of the fubjeét, than thofe which 
slowed thé viritteri accufations to fupply the place of vivd 
sce teftitiony. ‘Te may be added here; fiom flr Robert 
| Breét’s ovin words; that by the civil lay accufors were 
45 patties, and not witnelles ; fot witneflag ought to be in- 
pray chrninghyeinf 6 are called ; but accufors 
to gceufe ; and conformably with this 
idea, out law had allowed it as a good challenge to a wit- 
« nefs to alledge; that he was or ‘of the prifoner’s acculors 7.° 
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where he killed him, the forvant doing and ying’ 
abut only holding the gandle: ft vas a> quefticn," 
the Yervant was guilty of petit-trenfon, confidering’ the 
te was principal aor, and only guilty of inurder. 
"Phe jadges'were divided upon it. ‘Portman ‘and Brook, 
» thetwo chiefjultices, with Hare, the mafter of the tolls, 
© Cphfidered'it as treafons Biol) chief-baron, with Dalifi 
and Staunferde, juftigcs, maintained the nezative™’ “A 
ee had been detided in the affirmative ithe 
~ time’of Richard MT. A “taat having Gized ‘of the fea forte 
= of an ‘éfiéiny, tdok them ito a hoille, where he wat 
tacked by a perton pretending to/have' ah” authority f from 
© acint , and fapported by a’ multitude of pefons ! 2 










< illed by’ one oF the perfons who came to'take thé 
thrown's ftone at another in the gate, “It 

OO as yeptocnelsand the juttices arid 
ferjeants were divided ; fome thinking, that if the came out 
" imdefence of the howl, it was murder in all the perfons 
f houles ‘others, among whom were Brook, 


2 and conduéted him’ eee) 


‘any Wweupon, iffued out of the houle, and 
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‘a was Salijbxry's cafe. The jury upon phocerial Gets aile | 

bo Pere er nese * J 
. _ for murder, Whether ifthe defendant wasin company with 
4 them who of malice prepenfe killed the deceafed, and when 
I coy: Soc ing together togk part with them fud», 





evidence being, that the intention was not to ‘Kill the de- 
ceafed, byt bis matter, the judge laid down the lawupon _ 
that head, namely, that killing, one man upon a malice 
conceived againit another is murder. Site, 
they pon ta eiticali, wie ett: ile gral 
and js well worthy of obfervation. . 

We have feen in the reign of Henry VIIL. thataman 


one en ihanie pee epaigleeme mea 
n° * ders: was by all-the judges held guiltyof = 
ment, and was accordingly executed *. In the 


the jury found that Sal//oury killed the decealed, 

malice prepenfe 5 systema ee tannee 
and found him guilty of the manflaughter. 

‘was privacely debated upon the bench, or 

be intirely acquitted by this verdict, i “ q 
arraigned of murder, and was acquitted thercof's 0 | 


i 
2 


RE 
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him in.his own: In this cafe, therefore, where he SHAD, 
igen the it” 


ieereaneteans clergy, ‘and the like 5 yet it is nothing 
|» more than the manner Bf the fact, and not the fubstance. 
es d the fabltance, and not the manner, judg 
given according tothe fubftance, Though 

fhe cout te cea in sonic, thy though ibe, 

s they were on the circuit, to take the opinion of the 


the law, and in the mean time they granted a re- 
prieve?. ‘What was finally done in this cafe does not appear. 






i i dilantin bed grifet in poine-caprisilone, 
fo of punithment, between felonious manilaughter, 
andefelonious murder with malice prepenfe. Before thefe 
| (aGs, ifthe jury had acquitted a prifoner of murder, and 
. yet there was ftill a felonious killing con- 
which could only be qualified by 
be fedefendendo, or per infortuniun. Itappears 
® a de gemma en that the only 
p * dbjedt in profecutions of thisfort; was.to fixon the defén- * a! 
| dant the charge of felonious killing ; namely, meguiter ot 
. Snfelonid et premedigate affilta is : 
/ de his wo eos ma lyse abtaace of the char e 
~ Murder was in former times fo very diftindt a crime 


; Sa 
* 7 Plowd, 100, 


geee a 


nigtton Yo tary 


* 
“tt” 


=. 





in the Inft reign it had been determined "to dmplyrmalicey” 
fo thatemurdravit . was: fuilicient, without theadditiona = 


Hess an acquittal of the felonious killing. 
the, ftatutes of Hens VIM. and Eds V1. 
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a ierniperrontern anchor 


judigespaboeninideiasbuditied bp. Gtaantyedal whowrote 
three or four yegrs after the time of whichiwe are now 
Speaking. He fays, tha killing aman is either juflifiable, 


© man(latighter has been fince upheld and explained upon the 
Deft anid: wifett principles of penal juftice, ~ A’ ¢onvidtion 
cof the? fraitftate of humanity induces one to pronourice 
itvagteat- defedb im our old: jaw, that no allowance was 
made forthe pafions of mew: if a man was.killed ina 
quarrely or on a fudden affray, it was equally felonious 
asif-byra deliberate-act, But fince’the time of the above 
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in queltions of fe defendendo 5 anal faresioee which si is, 
become 

To return. to the doubt of epee nes 
fore them. Nowwrigiftending, the <cxplicitanacinerin wich 


acquitted, were the fame degree of offence, and were to 
manana euelibee Re broseny ‘they had themfelves 
ftated this difference, that murder was deprived.of clergy, 
but manflaughter was not. Te thould fecm then that the 
difficulty intirely arofe {rom_one.of thefe ci 
either that, the party had deferved demanding, his clergy 
till after judgment of death had been paffed, or that he 
Pip a a nly By male a mn fg 
fate of the prifoner, | Pata gig 
Tris only in one of ways, 

here fpoken of can be accounted for. 

ir i seoarkale dat he deloiton of lesan i 
Staunferde,.is that which Braéten bad formed fo 
centaries before; and this is laid down and: on 
by Stanaferdeas the law of his times, th 


— crakicaian. aon) derail 


of Henry LI, and an entire new defcription was made 
ae % wa hn Ea Vee 
in the former past af, this Hiftory * fon ee — 


felonioufly, 
worth 2 penny"; a defini~ 
secant , A Sambar o. 
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, tion which later writers have narrowed, by reftriGingyit to 
a taking with force, and a patting in fear. Ie was anopi- 
nion of juftice Hales in'g Ed, V1. that it was no felony 
to take a diamond, ruby, or other ftone (nor fet in gold, 

o of otherwife) becaule they are not of price with every one, 
tholigh fome hold them valuable and precious. . 

Iv was held ing Ed, Vi. © that the breaking pf a houfe 
fhall not be burglary, unl&G it is by night. This is the 
firlt paffage inapy bodk where burglary is confined to a 
breaking by night*, In the okt books itis faid to be the fame, 
whether by night oMyday. According to thislate determi- 
nation Staunforde has formed his defeription of this crime, 
eolleéted from the many decifions fince the time of Brit- 
ton and The Mirraur, which is to this effet! “ Burglars 
are thofe who felonioutly, in time of peace, break a_houfe, 
«church, walls, or towers, though they take nothing from 
‘thence ; but then jt muft be done with intent to commit a 
felony, and in the night!."? As to thecircumftance and 
Kind of breaking, the following point was refolved in 3 
Ed. VI": Asperfon was taken in the night putting back 
the leaf of a window with a dagger ; this was held to be 
‘burglary. The like was refolved where a man was found 
drawing the latch of * door, which was not otherwife 
fattened! Jr was held, that fregit alone in an indictment 
ay or a Beha aap Si ee tl 

* Accokpine to Stounferde's definition, the breaking 
“might be either of a houle, church, wall, or tower. It was 
held, in 2 Ed. VI. that where a ftable was near a houle,* 
__ and inheritable as parcel of a/boufe, and it was broke by 
* night'with intentsto rob, this was a burglary *. 

. Tue law of principal and acceflary always furnifhed 
fime jet of argument nd cay. es trabesiboed 


et wb cell 7 telat 
Nefanter. Stavnf. 30. 2. ‘ot ew Gey 950 a 
is: ‘Lamb, drenareh, asf, 7 2 


happened 
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happened at Shrewfbury at the fame time with the above 
cafe of Salifbury, it happened that feveral were indiéted. 
for murder, and feveral others for being prefent aiding and 
abetting. ‘The latter were: the only a: tage wae 
and it was fubmitted by fir Thom: 
petigteene (fined eae 
thefe men fhould be arraigned ; for although they were 
principals as well a8'thofe who ftruck the blow, yet they 
were principals only in the feconddegree, én refpect of the 
a& of the others ; and ifit théuld Happen that thefe thould 
be convided, and then the others be tried and acquitted, 
a new difficulty and inconvenience would follow ; for they 
wold be found guilty of abetting, a faét that ‘was never 
done 5 aind when it is recollected that in ‘the’ old law-per~ 
fons pirefent aiding and affifting were deemed to be-ac~ 
ceffaries and ‘not principals, he thought it deferved fome 
confideration. After two days hefitation, the other jut 
tices were of opinian, thar thale who were tiding andat 
fifting werein truth and fa, toall intents, as much prin= 
cipals as thofe who did the fad; for they caufed’ 

in the party, and thus ¢ifabled him from refittingand 

ing himfelf, which was the fame as giving the, firoke.s, 
it was therefore not proper to fay, that the one were princi, 
pals in deed, and the others in law, but theyare all, prin 
palsin deed andin the famedegree. They {aids therefore,” 
that thoulithe jurors give a fpecial verdid, andifind thae'the’ 
deceafed was ftruck by another thap the perfon alledgediin: 


‘the indi@tment to‘have ftrack ‘him, and find thefe guilty of 


aiding and being prefent, the verdict would be a fufficient 
conviction. ‘The fame if thofe ‘who «gave the »wound 
Should ie, theaiders who were prefent might be arraigaed 5 





Sa GhISH yew. 


« net a9, : Pe ae 

abfent and t 5 Se 

whether he fh Tees 

cipals now pr Jan could not be pines ¢ 
10 - Ifhe was arraigned i this way, 


he might be acquitted of being accellary to thule prefent, 
and yet~he might really pe acceffary to thofe who were - 
abfent ¢ but could nog be 2 fecond time arraigned for the 
fame fat 5 for'#hough being accellary to one is not being 
acceffary, to another, ‘yet tHe £8, which is the death of 
, isvall one. The juitices did not agree tp 
this asa caufe for deferring the for the: 
faid, he was ‘ore accellary to Thott cee 
and beacquitted, he might well by law be arraigned 
as accellary . to the others; but in conformity with the 
general praétice, and the authority of a cafe in the book of 
Affifes », they deferred the arraignment till he could be ar- 
faigned as acceffary to all the principals together*. Plow 
den remarks upon this practice of deferring the arraign- 
ment of the acceflary till he could be arraigned as ac- 
céflaty to all the principals together, that it was more out 
of good. diffretion than neceflity : itis, fays he, to fave the 
country the trouble oP furnifhing two or three juries, 
when one might do the whole; and he agrees with thofe 
who faid the acceffary if abquiteed'aé accellary to one, 
might afterwards be tied as acceffary to the others". We 
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Rotormaion of 
‘the ecclefiaftical 
few, 


, mer, in a letter, dated 1§a5, fpeaks of this ftheme 
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the actaignments were feveral, yet a8 one ‘venir, and up! + 
on ‘that a’ tales, was awarded for all, thetefore a jurot 
challenged by one was held to be drawn againft all. But 
the bench perceiving that the prifoners by thus fevering 
in their challenges, would each havé'the Of chal> * 
Jenging twenty jurors, whith would exhallft a greater 
huniber than’ thofe fummoned and in the town, and [6 
prevent a trial taking place; they were going to fever 
the upon ‘the authority of a p in the time 
of Ed. 1V.*r fo that the fime men wight ferve’ for five 
feveral inquefts, “The ‘prifoners feeing this, wete in- 
duced to agree in their challenges*. It was Maid, that a 
man could not abjure for high-tréafon ; there was fome 
doubt, whether an offender in petit-treafori might: abjure. 
‘There is mention in a Chronicle of Henry VI. of a wo-_ 
man abjuring who had killed her miftrefs; but fath write 
ings are deceitful authorities for points of law”. 
In the hort reign of Ed. VI. fome fteps wee taker 
towards effedting the intended reformation in out éeclefi-’ 
alticallaws; We have feen that Henty VIII. was em- 
powered by ftatute to appoint commilioncts to refo 
the ¢eclefiaftical laws then in forge. A cominiffion was 
ifflued under that a€, and the perfonts appointed tw eXectite 
ichad mes, and made fome progrels in hed me 4 
but after the ftatute of the fix atticles, the reformati at 
thé ecclefiaftical law dropt with that ¢frdligion j atid Cran-» 





thenalmoft forgotten, and quite laid afide*. . 
We have fen there was anaG@t of Edwahd VI. theme, 


pease gnarl ans Rody Bat oi | 


this fame work, which it was intended 
ihe? in three years. Bilt this alfo eames it 
tious chaiiges inv alfairs 5 and it was adr dil et 
1551, thaga common vas ified toeight perf to pre~ 
© 4+ 9 Bat Iv. = New Cafe, 78. - | 
» Plowd. 1p. * Burn, Ref. vol. HL 28§, 186. 
; pare 
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° 5 ies ie matter for the revifion of. the: thirty-two ; 4 me- oseae- 
thod which was thought more likely to expedite the under= zy 
I Poop eg ape marr the greater number. — v 
of fome bithops and doctors of divi- PHULLP ant 

+i oe “ef the civil and-canon law, and two 
lawyers, . As two of the three years had elapfed 
sc fet about exgcuting the commidion, they 
sd to have longeg time 5 and they had three years 
more offered them by actyof parliament, to which ad, 
however, the king never give his alent 5, owing, as it 
is thought, tothe forwarduels in.which the work. was be- 
lieved to be, and that a further continuation of time was 

not neceflary. ‘The wouk was prepared by February 1552, 
and a commiffion was grantedsto thirty-two perfons, of 
ete na gic woe ae. It confifted of eight 
bithops, eight divines, eight civilians, and eight common- 
lawyers. “They were to revife, correct, and perfect the 
work; andthen prefent it tothe king. For this purpole 
they divided themfelves into eight clailes, four ina clafs 

ne of thefe was to prepare his corrections, and 
coatelan te them to the ref, Thus was the work 
carried on andcompleted ; but before it received the royal 
confirmation, the king died, and the projet died with 
hing, It wastnot afterwards revived, nor bas any thing 
ofthe kind been attempted fince. “The old canons il 
teinained in force by ufage and the ftatute of Henry 
VIII. and fo they continue to this day’. , 

However, this compilation was printed in the reign 
‘6f queen Elizabeth, oder the title of Reformatio Lezum 
Evclifiapfticarum. %n the preface it is faid, that Crarmer 
execated almoft the whole volume himfelf; which 'juftg- 

the opinion before entertained of him, that bh? was 

‘of the bolt? canonifts in gthe kingdoms Dir Poh: 

Obgek and Drs Haddon had beep’ gnployed to pet it intor 
#4 * 


4 Bora: Ret. vol:If. 18%, 186, Jk 
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nied to be ‘almoft 
‘this eae ia Ndr 
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Tue children and orphans was declared © 
” void, if Wadhwa as dake week aie ew. 
and guardians; but if thefe with-held their confent without 
faficient reafon, recourfe might be had to the ecelefiaftient PHIL 
judge, who was to decide on the’ propriety of tie matter. * 
i Ween oP iat, and ‘a main’ at fourteen, ‘And not 
Wea might “marry. Marriage might be’ celebrated at 
all feafons ; but it was to"be in the parifh whete one of 
the parties intiabjted, Sr the’ minifter would be excomrim- 
hicated. At the time of thesteremony any one might in- 
terpofe, and thew cfufe why the marriage thould not take 
place 5 and- upon giving fecurity to prove the caule with- 
ina month, or make faiistadtion for all the expence of 
preparation for the marriage, the Ceremony yas to be de- . 
Jayed for that time; and neither party was to contract 
marriage during thar month, under pain of excommuni- 
cation, and compenfation to the party fo deferted. Ie 
there was a fecret inability for the marriage-ftate in’ ei- 
ther party, the marriage was deemed to be null ; other- 
wile if it was known. Deaf and dumb perfons might 
marry, and thofe who were mad, ina lucid interval. There 
was to be no marriage with infidels. With thefe excep- 
tions marriage was, upow this new {cheme, allowed to all 
what condition foever, and might be repeated, 
Feuenss to give licence to polygamy ; for it di~ 
Boa Tok bebaie! con Wes aos he thowld rp- 
tain only the firlt, if fhe, would: have, him fora hufband, « 
and difmifs all the others: with their dowet, and make fa- * 
{isfadtion to the church for his offence, The women 
‘ufo were torbe pugithed, if they were confeious of the 
and they 
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fuch 2 nature as we {hall hereafter fee were grounds of 4 * 
divorce, It. was laid down, that any marriage contracted 
under the influence of force or fear {hould be void. Thus 
far of marriage in general *. 

‘Tous. dogeess Stith aphioh gps ingot was’ guibibttn;° 
were thole contained. in Leviticus, ch. xviii.and xx. which 
they faid was a rule not confined to the Jewith nation 5 
but, like the decalogue,, was toshave authority , with all 


to difpenfe with thefe divine prohibitions. As to the 
conftruction of thefe prohibitions, they faid, many were 
only put for examples, atest, By) which 
ftand in precifely the fame fituation: 
if a fon is not to marry his mother, fo a iatiete ioe 
marry a father. They therefore laid down two rules : 
fir, that wherever males were mentioned, the fame'thould 
be underftood of females in the fame degrec of ity: 
fecondly, that hufband and wife made but one 3 f 
a ahien cee Baad Ee Cae 
pee tht he ae in the fame degree of 
affinity to the other. Le cboetireaee 
bc taelen | confidered any illicit connexion a8 creating re 

y the fame as marriage ; and the§ held the im; 

sy ot 54. 
Butts doe ta 





tery, n, oF ince! 
5 Riorn Lay- Ee, $7:10 43 Si 44-24. Te, 
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© wife nor children; they were to be difttibuted to the poor, Sate 
« oF applied to other purpofes, av the:difererion of the eccle=, 
” fiaftical judge’: if he had ang benefice; he was'to forfeiv it, 
and to be incapable of taking another: hewas likewife to be 
Serie e@ petpetual exile Stimprifonment. A layman convict- 
ed of adultery was to reftore'to his wife her dower *, and alfo 
half his goods ; he was likewife to be condemned'to per- 
petual exile or imprifonfhent: A Wife; in like manner, if, 
convicted of adultery, was to fogfeit her dower, atid all claim 
fhe had by lawy or premife, on the effects of her hufband ; 
and was to fuffer perpetual exile or imprifanment. More- 
over, in fuch cafe the i t party might contract ano~ 
ther marriage : this fecond marriage they thought juili- 
fied by thé words of Chrift, who made an exception of the 
cafe of adultery. However, they recommended that the 
guilty party fhould in charity be invited by the innocent to 
return to east he. and at no rate fhould "be 
2 again. ‘None was to put away his wife 
for f and take aporher tll te ecclefsseal judge 
had heard and determined the matter ; and if he did, he 
oft all right of proceeding againft bis wife. ‘The judge, 
when he condemned the ons of adultery, was to pronounce 
a liberty to the gother to marry again : there was to be a 
time limited for fuch fecond marriage, a9 year, or fix 
months ; during which if he did not return to his firlt wife, 
he might take another? If one of the parties with- 
drew from the other, and, After intreaty and femonttrance, 2 
would not fubmit to cobabit, the other might, upon au- 
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a iciibabiaes ‘Be excletafical judge msighe,prosecd.in « 
the fame manner, where the abfence.was on, fome lawful 4 
calling, if nothing, bad been heard of, bm for ome time 5 
and the other party. mighty in like manner, marry ; how- 
° every if the abfentce could, give goed reafon for, ing® 
detained, his, wife would be obliged to receive 24th 
ifhe could not thew. good .canfe of , “abfence he would. be 
7 alla icici’ 
ibe Bood. yes thee Inte wv ‘ 
Gacariecanenhsemenetiitcasaees 
‘ried perfons, fo that one had plotted the other's deftrudtion, 
it was a caufe of divorce. If a hu(band treated his wife 
with “feverity, the ecclefiaftical judge might. ufe remon- 
firatices, and ‘then compel him to give treat her 
well. Jr ac See ely Reet, 
reconcileable enmity, and was therefore a good 
divorce. The judge might proceed pagar { 
women who were obftinate and rebellious, In all thefe 
Re hae rk or Gee 
would be committed to perpetual imprifonment.. 





Tue reformers laid it down, that an incurable dieafe 
; fhowld not bea caufe of divorce. 
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fore wif enti taken away by the reformers, tpn 
@ tive of greatabufesand fcandal in the marriage-ftate *. 


be Sista Sap ltd le: fcing ip thangs ee 
the old law of feparation @ menfé et toro, an incident hape 
Sy? relpeéting a diftinguithed perfonage, that led 
fie public difeufion and decifion of this very point. 
Bed x oesemverheet >yelipheatny red 
‘wife on ‘accouat of her adtiltery. «This happened in the 
reign'of Henry YIL1.*when it was confidereds whether 
fome relief might not be contgived for the innocent party, 
‘to whom feparation was but a very partial, and fometimes 
-abazardous, redrels. In. the firft year, therefore, of Ed- 
‘ward VI. commiffion of delegates was directed to ten 
sperfons, of whom fome were. bithops, to try whether the 
«marchiorels was not by the word ef God fo lawfully, di- 
worced,that fhe was no more the marquis’ ’s wife ; and whe- 
therhe might not thereupon marry again. As this was a 
swew cafe; the delegates, to inveftigate it thoroughly, took 
Jonger time to.givetheir judgment than that nobleman choice 
.towait; for he, in the mean while, was folemnly married 
again, As the firft marriage fil) fubGiftedin law, this gave 
niger ns put to anfwer for: it before the 
council; wiftre he’ defenged what he bad done. by faying, 
that all ties between him and his former wife were dif- 
sharged by th law. of God, that making marriages indif- 
avenue smserninenno) | Pett 
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+e 
HAP. make all fure, he thoughe it advifeable to es asenes 
3a sa ‘ratinal y ipl SF of placa: § 

ae, Ta1s.was a fevere blow upon the canon law ; and itwas 

‘AR y. thought proper, in queen Mary’s reign, to tepaic the 
breach that had thereby been made, An aft was brought 
in to,repeal the ftatute made to confitm this martiag®. It* 
‘was much debated in the houfe of commons ; -and was at 
laft, by various ae that it threw noims 
putation on the parties, but that, in that par- 
ticular cafe, the divorce was. Lely ee The act at 
ficlt probably “contained a claule agamit all divorces of the 
fame kind; many of which, 36 ous Ha ‘bos ifn 
confequence of this precedent", 

OF wills, ‘Tine reformers defigned fome'blterations in the law of 
wills, the principal of which confifted in the folldwing par- 
ticulars, They allowed the liberty of making a will to all 
perfons of either fex, and of every condition 5 Meta 5 
cepted from this general authority all wives, Jervi, and 

| minors under fourteen years, herétics, and thofe ‘condemned 
todeath, or perpetual exile, or chains 5 which two latter 
‘we have féen were very commonly inflicted 
in this new fytem of jurifprudence, ‘Thole who did not 
difwiifs their concubines before they were in extremis 5 
thofe who had two wives, or two hutbands j ‘thofe conviét- 
ed of famof libclli; Chole Whio were: profiler of procuref- 
fes, fe they had undergone temporal punithment for 
their crimes ; thofe guilty “of ufury, vunlels they had're~ 
. + funded or niade fatisfaction, or faktn meafutes for fo doings 
all thefe were prohibited from making wills. ee. 
they allowed perfons who kept their 
* two wives, or two hufbands, to difpofe of their ies 
Has canfes’s and the Wke irre apes - oe 
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‘um articles which they reckoned witRin the defcrip- CH AP. 


ton of pie caujie were thefe: in addition tothe relief of pri- 


the univerfities, and the reparation of highways. Tf any 
Siete Bike a Weekiten tone pcs tere 
made, the bithop wasgo interpole his authority, and fee 
that it was applied to fome pie caxfe*, 

‘Tue divilion of .the de ’s goods, whether by will 
ot without +, was required to be in this manner, If he 
had a wife and children, a third was to go to the wife, 3 
third to the children, apd the other third was to be at his 
‘own difppfal. If he left no will, the wife and children 
were to take their thirds, and the adminiftrator diftribute 
the other third, Tf there were no children, the widow 
had half, and the other was to be at his own difpofal ; or, 
ifhe died inteftate, at the dilpofal of the adminiftrator 5 
the fame if he left children, but no wife. The children 
were all totake equally, unlefs the father had ordered it 
otherwile in his will. If the child died, then bis, thare 
was to go tothis children, if he had any. Thus was the 
law. of diftribution, which had been fubjeS to much 
doubt and diffrence of opinion and practice, in a fair way 
of being ined, if this {cheme of reformation had 
ever taken place ; for jt is laid down, shat even in cafe of 
4 will the childcen were intitled to third, o¢ a half, which 


apportion that third, = ak be- 
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a fon hd Jad violent bands upon bis fathers if he ad ine 
jured hitn in any fignal manner’; if he had profecut ip 
for a crime, through malice, and not for the good of th 

™ fate, if he had laid {nares for. the life of bis father of 


mother 5 committed inceft with hi: other, or fa~ 
ther’s concubine; if he had oe ubeie father’s Sood 
name, or watted his property 3. if he had refuled to be fe~ 
curity for his father, A daughiter might be paifed over in 
awill, if the had become a commbn prpttitute while the 
father was offering her a rephtable marriage 5. for if a fa- 
ther negleéted his daughter till dhe was twenty-five years 
old, without preparing her a proper ‘match, this-omiffion 
in the parent would abfolve the daughter, fay thefe refar- 
mers, from any imputation of offetice, foas to preclude him 
from putting her out of his family, or pafling her over-in 
his will. . ; 

In like manner, a-wife was not to be excluded from the 
hufband’s will, without fome delinquency on her part ; as 
if the had ufed violence againit him ; had'contrived any ill 
againtt him 5 bud attacked his fame or fortune by calumny 
and falfe accufations ; had expofed his daughter to tempta- 
tions ; or had abfented herfelf from him. Both »wives 
and children, if they obftrudtgl. the fathé> and! hule 
band in making or altering his will; if they did net pro- 
tect him when aflidted-with difeafe, nor r: ‘him when 
captured or if theybecame heretics 5 they might be pafled 
over, as objedi unworthy to en 

< PRR eet ey ee 
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Z the time of making. the teftament, ke and-was c 
teltator, but at the time of taking the exccutorthipy or 
fecciving the legacy’. 
ae always been a latitude. in the defeription of a 
ns to whom thg ordinary was to commit adminiftra- 
Ht We have feen*, that this was reduced to fome fort 
of precifion by a flat, of Henry VIII. and the intended 
regilation feemts to have this Jaft provifion in view. ‘For it 
fays, that when g perl€n died inteftate, the wile thould be 
the firlt to have the-adniinitration ; in the ‘next’ place, 
thofe who werericarttt of blood ; and ifthe judge pleated, 
he might unite'thefe with the wife in the adminittration, 
If there were feveral in the fame degree of propinguity, 
paths Sees libere}! to appoint: one or more ashe 


rari dife&ions are given for the granting of ad- 

miniftration, the payment of legacies, the fees of ordi- 

, Raries; and the like; moft of which fcem to cotrefpond 
with the ‘of the etclefiaftical court in former times: 
and finally this new feheme direéts, that in°all matters of 
Concroverfy, ‘upon the numberlefs queftions to which wiils 
were liable, : and which were not here afcerrained or pro- 
vided for, Fecoute fhoukd bead to the body of Imperial 
Inw. 

“Prik other feat objet of ecclefialtical cognifunce, the 
payment oF eythes, does not feem to have undergone any 
conifiderable cian ge in this intended reformations the com- 

erat wae Proceeded, in what they ofdiied, « 
 conftitutions, 
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c » one more article of ecelefiaftical jurifdiction which we fhall 


mention, and that is fei fie, that has been fo often ¢on- 
fidered in the various difputes between the fpititual and 
temporal courts *.... It feems to have been intended by the 

reformers, that no confideration dhould be had of the ob- 


Poesia ing A that, whether ti-was of aayera ° 


clerical nature, fait for the breach of faith fhould be enter- 
tained in this court, They declare, that whatfoever agree- 
ments and. promifes were not fulflled nor. performed, 
whether there was an et teen by: perce opal 
aftrong affirmation made, thofe whe did not keep their 
faith fhould be, purfued with ecclefiattical cenfures, and 
gompelled to make fatisfaStion to the parties who were 
deceived by their perfidy™. 

Wrrsovr entering any further into the detail of this 
ied reformation of our ecclefiaftical law, it may 
to fubjoin a brief enumeration of fuch caufes as they 

meant thould be coffid:red as ecclefiaftical, and to be 
heard and determined no where but in this court: caules 
beneficiary, matrimonial, and of divorce ; caules tefta. 
mentary, and for the adminiftration of inteftates’ effedts 5 


for fubtraction of legacies, mortuaries, ot br vay bey, inch 


and other ecclefisMical rights; for ufasy, 

adultery, fornication, facrilege, perjury, blafphemy, fides 

Jafie, defamation, and fcandal ; laying violént hands on a 
ms i 
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»  Novperiod in the’ Englith biftory furnithes more ine  ¥¥X3- 
ftances of an irregular and undefined conttitutioa than the “EpWWE 
reigns of Edward Vis and Mary. Many of tie extravas TL? ne 
gant proceedings of Henry VIII. are rather to be attri- at 

© puted to wilfiulne(s, and a tyrannical fpirit,, Thefe incen- King and go, 
tives no longer operated; yet, under the gentle {way of “Fm 
his fonand the Proteétor, the fame prerogatives were exer- 
cifed,. with no other difference than that of their motives 
and objets. Phe acts of the council feem to have been 
received with the fame) acquicicence as thofcof Henrys 
and the commons, tho’ not held in, the fame awe as during 
his reign, did not howeverfhew greater fpirit in aflerting 
their privileges, or difcpver any better fen‘e of what extent 
phole privileges were. 

So prevailing was the opinion of the great prerogative 
polleffed by our monarchs at this time, that the Scots 
‘made it one of the principal objections to marrying 
their young queen with Edward VI, that atheir privileges 
would be fwallowed up by the great prerogatives of the 
Englith crown, This notion had fo fpread abroad, that the 
emperor, in converfation with the Englifh ambaflador, 
maintained she king of England’s prerogative to be greater 
than that of the King of France. 

Tue firlt 2 of the regency appointed by Henry VILL. 
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king’s proclamations, was made'to have pthe © 
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which, in their nature, sols tat coca 
than new laws 5 fach as forbidding many ancient fuperfti- 
tions, and making material ee in the national 
worthip. 

PRociAMATIONS had, from very early timescbeeh the 
aufual method by which our kings had fignified their com- 
‘mands, and enforced their authority. ~ ‘They were'framed 
for the purpofes of government and of the ftate.- They 
feemed a neceflary part of the executive magiftrate’s 
powers and having grown up with the monarchy, they 
might in thofe times be looked on with reverence by the 
people, without difcovering how nearly they approached to 
as of ‘legifation, “Bur the ma i ‘pofitive lavrs 
wasn act of a more un oe ee 
da execadhy Baws gp 





= 


I 


a abstr es 


‘ENGLISH. Baw... 


Sie woe ful wn 


confirmed by one of thesprefent, reign) b ne 
© judges were require to draw an initrument to this effeét 


but knowing the penalty of treaion was denounced on 
tho who abled in changiog the fucceffion, they at frit 
refuled. ‘The king Gid he meant it thould be ratified by 
parliament ; which, no doubt, would have been accom- 
plithed,,if the king had (urvfved long enough 

Ar the beginning of this reign the bifhops were con- 
firained to take out new commifions, of the fame kind as 
thofe they had in the ter part of the lait reign 5 by which 
they fubmitted to hold their bithopricks during the king’s 
pleafure, and were to exercife the epifcopal function as his 
delegates, in his name, and by his authority‘, This alter- 
ation was defigned to forward the Reformation, by keep- 
ing in dependence thofe bifhops who {till adhered to the old 
fuperitition, 
Upon occafion of the infurreGions about inclofures, and 
other fubjeéts of complaint among the people, Somer/et, 
who alwayssaimed at popularity, appointed a new fort of 
commiffioners, Whom hé {ent every where with unlimited 
power to heay and determine all caufes about inclofuures, 
highways, and cottages*. This created fome clamour 
among the gentry, who looked on it as. legal and arbi- 
trary. tefoe tats. shige that Somer/it had ereéted 
score ok See 0 houfe, for*thescelief of poor * 
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theans grewinto great favour with the populace, hedrew * 
pri gs aga grin mee oh 
bility, who foon thewed him how able they were to~de= 


fi 
vies os fete all the Support he might hope from the people, 


Wira fo many precedents of extfaordinary pretoga- * 
tives before ber; it cannot be wondeted that Mary, who 
had in. contemplation to abolifh the late innovations; 
fhould make ule of fuch’ realy inffruments to.effectuate 
it. Governed as the was by a maturil fournels of tem- 
per, heightened by her bigotty to the catholic religion, it 
is not more furprifing that fuch defigns were followed 
with many oppreffive aéls of fovercign authority. <. 

To fupply the feantinefs of hdr parliamentary grants, 
Mary revived the irregular ‘method of raifing méney “by 
Yoans 5 projeéts which there had been no need of attempt- 
ing during the reign of Edward. She levied at one 
time, in this way, 60,0001; upon a thoufand perfons; 
who, the thought, would moft readily comply, “At ano- 
ther time, {he levied the fame fum on 7000 yeomen, and 
36,0001. onthe mercisants. She publifheda proclamation, 
prohibiting; for a certain tine, the exportation, of cloths 5 
intending by this practice to induce fach to comply, 
whofe intereft would be thereby affeCed in, the foreign 
markets*. She uled to levy fubfidies, granted by yparlia~ 
ment, before the ftared time. She iflued privy-feals for 
the fame purpofe of raifing moneys and feized corn to 
vidual her thips, without paying for it. 

Prociamations of an arbitrary inp 
iffued, One of thefe was, to en 
fances had been affected by the 
aceount had difcharged fome 

feet Ohh wel 
and thicves?." Oft s werd! t 
o © 


e.° * Hum, vol, 1V. 423) 42q@ 7 Id. ibid. 
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» books, and'did not ok: play bash tata; ithe Haig 
axing te by ping it was declared by pro- 
clamation fhould be efteemed rebels, and without any 
further delay fhould be executed:by martial law*. il 

© — Asan auniliary*to the bithops’ court, a fpecial com- 
miffion was appointed by the queen’s prerogative, with 
extraordinary powers. I» confilted of twenty-one per- 
fons, and any three had the authority of them all. The 
commiffion fays; That figce many falfe rumours were 
“‘publithed amonge the fubje&s, and many heretical 
“opinions were alfo fpread among them ; therelore the 
“ commiffioners, or any three of them, were to make en- 
“quiry, either by pra@fentment, by witnefles, or any 
other politic way they coyld devife 5 and to fearch after 
“all heretics, the bringers in, the fellers, or readers of 
all heretical books. They were to examine and punifh 
all mifbchaviour or negligences in any church or cha- 
“pel; and to try all priefts chat did not hear mafs, of 
“fear. to their parifh-church to fervice ; that would not 

goin proceffion, or did not take holy bread or holy wa- 
“ter: antl if they found any that obftinately perlifted in 
“fuch | ‘pevetes, they weig to put them into the hands of 
aries, to be proceeded againit according to law 5 

a ing SS ae eee 
« yok Bias direét them, and to ufe all fuch 
2 < means as they couldinyent for the fearching of the pre- 
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and to force thém to. make 
t ¢ difcover, what, they ea 


opm jh sof the peacy 
cigs ed oo 


corempre, at their thi 


Tyfeoath oF othewrile, thar 
> ry 
= Hum, vol, TV. 479 © Burd, Ref. vol, 10.333, 6 . 9 9 
t * 
% a Z hey 


‘a. 


~. 


tid 


L 





the faid perfons, fo sea 
opened Ostia the fame. juftices of the Peace 


<tichaladOaiad peta ecldr cree ces jand 
the fame jultices fhall'call fuch atcufed” be 
“them, and examine them, without eis ty on 
“they wereaccufed.. “And that, the fame juftiees hall, 
upon their examination, the offenders according 
«tte obtnce Bal spy upon he accldmee ol 
“ examination, by their difcretion, either by 

ment or by good” abearing °."* Sarees 
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“OW tthe inforniets! and {pies were~encouraged; the 
4 atone welled with psn fal erin whobad 
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prevent furch ill-humouts from ‘getting to any height, by 
piri the Tower fore’ of the mot’ confiderable 
gentry. “That ich ‘might not be, kriown, they 
were fortie of them, carried ther tne ‘night-time 5 
others were hood-winked ‘and” muffled by the guards who 
conduéted them ®: "To prevent any one from daring to re- 
fle& on fitch proteedings, fhe ftttick’a tertor into the 
houfe of commons, obedient enough to the court, 
by impriforiing their members for freedom of fpeech : and 
ale han Na ctded: hat tance the dee 
them to be indiéted for it in the king’s bench *. 
‘Tae few ‘trials for SSE aR BRE dete wo 
ius, mutftbe taken as evidences of the prattice of our courts 
4 era asfuctiyate very Rtriking events in the 
of our law. 
‘Proceedings agaist the’dike OF Somerfet'in the 
reign of Edwatd VI. are worthy of notice: Phe indiét- 
ment was for trékfon an’ felony. Upon’ the trial, the 
jeeieoay pared as ufdialy’ by depofitions, wich- 
pps hte ere peer a@conduct 
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EDW, Vi. 


to commiticertain ats of violence therein mentioried ; 
among which, that “of imprifoning a privy-Counfellor is 


PEIN one. "The charge was; for amewopriigih/ship maths 


OF fr Nicho- 
jae Tivook 
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imprifon the earl of Warwick. 


"Tt common ftories.of nN? AE ‘ 


he was aequitted of the treafon, and found guilty of the 
felony ; fo it is related in king Edward’s journal ; and he 
was upon that attainder beheaded. Lord Coke remarks 
upon this attainder and execution, that the truth concern- 
ing it is,contrary to fome of our chrdhicles, and® the -vul- 
gar opinions and in fome points contrary to law. Firit, 
as to the notion that he was wrongfully executed, and 
ought, by Jaw, to have had his clergy ; he fays, that 
clergy is exprefsly taken away by this ftatute: Secondly, 
as to the opinion that he was indicted on ftat. 3 Hen. VII. 
cy 14. for going about to procure the death of the earl of 
Warwick 5 he fays, he was indiéted for endeavouring to 
take and imprifon that nobleman, as plainly appears from 
the indictment’. Again he remarks, that being attainted 
but for felony, he could not, by law, be behcaded*. 
‘Thofe whothought the duke was wrongfully deprived of 
hisclergy, or rather (as it wav foid)sthat he never de- 
omnded ity and that itwas not to be by the court 
but upon prayer, founded their cemark upon a fuppofition 
that the indictment was upon the above-mentioned fta~ 


weaet Haniel Ts Reine ade ae Sr Sea 


telony. 
(On aheral clues Viebeler Threkytotons in the next 
reign, the counfel for the crown proceeded in reading 
shit x 
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© decorum to,be obferved..on.fuch occafions.... Only. one of at 
the deponents, was produced, and. that was to fwear. him row ve 


Vie 
tothe truth of his depofition, The prifoner did not ob- ? HELL? aot 


9 1oe t0 this mode of proof, any otherwife than that fince 
° fat%s and 6 Ed. Vf. there fhould be two witnefles to 
prove a treafon 5 ne remonftrance, for reafons which 
have been.confidered, wa’ on this and all other oc- 
cafions difregarded *. ©The only witnefs produced to give 
evidence vivd wecry was, called by Throckmorton him- 
felf, and ‘was rejected by the court, 

Tue prifoner, who was very able to cope with the 
lawyers on the part of the profecution, prayed thathe might 
have the ule of a ftatuth-book; which was denied him, 
notwithfanding he prefied on them the plain injunction of 
the queen, lately delivered to her judges, to adminifter 
juflice indifferently. He alfo. reminded them of her 
dire&tion,. that, in. criminal profecutions, they fhould 
break through the antient,ufage; and always hear wit- 
nefles examined in. bebalf of prifonersy as well .as againft 
thems The harthnefs he experienced both from the 
bench and the counfel,had not the intended effed ; but, 
on the contrary, perhaps eprejudiced the jury in favour 
of an opprefled man: they acquitted him of the indict- 
mont. ‘But thé virulence of the profecutors did ‘not end 
here 5 por circumftances, that deferve to be rey 
membered, attended this tranfaction. The attorney- 
general, after the acquittal, prayed the coust.thatthejury * 
might be bound in regognifances to anfwer for their ver- 
dit, They .weresfoen after fined and imprifoned by a 
Sanit Sah ag teas te bane 
dred miarks a~pheces to be imprifoned till furtifer or-* 
der. ot, was fome,monzhs before . they were releafet, gd 
| then not without paying different*eampditibns, “according 
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to the value oftheir 'effeéts ; which had, in the meas tithes | 
been all inventoried and appraifed by the theriff for the ° 
purpofe', Such was the fecurity which might be repofed 
in this boalted privilege of trial by a jury of equals; and 
fuch the perils under which a jury exgrcifed its own jpeg- 
ment, in ‘oppotition to the inclinations of ‘the fovereign. 
During the reign ofthe ftar-chamber, the perfons of jurors 
were ne more exempted from ‘animadverfion than thofe of 
common individuals 5 every thing was reduced to the fame 
evel of fubordination, * 

Tue proceedings againft lord Seymour, in the reign of 
Edward VI. thew how the opinions of men were now altered 
refpecting Dills of attainder. ticles were drawn up 
againtt that nobleman ; which, it appears by the council- 
book; were fully proved by witnefles, and by letters under 
his own hand, He’ was fent to and examined by fome of 
the council's’ but he refufed to give any direéf anfwer, or 
to'fign fach’as he had given. It was then refolved, that the 
whole council fhould go to the Tower and examine him. 
‘When they attended him, the anfwer he made was, ‘that 
he expeéted an open trial, and his accufors to "be brought 
face to face. After this fruitlefs attempt, it was determin= 
edto proceed in a parliamentary way. a bill 
was brought into the"houfe of lords <ehGh.. of 
treafon.: ‘This’ the'peéts cafily pafled, in the manner the} 
had been ‘accuftomed ‘to tne, SA 
However, fome thow of jultice Was obférved. “alt the 
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1 Before the upper“houe, thould come down and declare it ¢ 
tothecommons, In this houfe the bill met with fome ree 
oppofition. Many argued againft attainders in the 's 
abfence: they faid it was'a ftrange way of croceing, tae SE be 2 rire 

» twaor three peersafhould rife up in their places, and fay 
fomewhat to the flander of another, and that he fhould be 
thereupon attainted. It was prefled, therefore, that there 
fhould be fomething Yke a trial; that the lord-admiral 
fhould be brougl to the bar, and be heard for Hime’, 
But hepg the king interpofed ; and informed the commons 
by meflage, that there was no neceffity of fending for the ad- 
miral, ‘The commons, as ufual, gave ready obedience to 
the pleafure of the court, and paffed the bil! with-four hun- 
dred voiges for it, and not more than ten or twelve againft 
it*. However, a view of this proceeding againft lord 
Seymour fhews, that this extraordinary way of condemning 
was not entirely relifhed by the parliament, 

- AFTERWARDS, when the bill of attainder of mifprifion 
of treafon againft Tun/tal bithop of Durham was fent by 
the lords to the commons, with all the evidences, which 
were depofitions exhibited to the lords, the commons rc- 
folved to difcOuntapance fych a practice, and would not, at 
that time, proceed upon it, “At another day, they ordered 
the privy-counfellors in their houfe, to move. the lords, 
that his accufors and he might be brought face to face 
(from which, we may ¥ copclude, that the examinations which 
produced the depofition Imd been, as they generally were, 
ex parte in the ftar mber) ; but that, not being ¢om- 
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without offence", However fanguinary this reign was 
in criminal proceedings for herefy, the court never received 
any. afiiftance in its fchemes of refensment from the par- 
Jiament ; which, palled no bills of this kind, except the'tel- 
lowing may be confidered in that light, 

Tue ftatute of Edward. V1. which took away, clergy 
from principals in murder, had left ‘acceflaries to enjoy the 
impunity they derived at commoh law ffom the benefit of 
clergy. It happened in 3 and 4 Phil, and Ma. that one 
Ruffordbad hired two perfons to murder one Bennet Smith, 
‘This is faid by the aét in queftion, to be one of the 
moft deteftable murders ever kn>wn in England, ‘The 
wife of Rufford petitioned the houfe of commons, that 
Smith might by aétof parliament be deprived of his clergy. 
Upon this, the commons fent to the queen, praying that 
the would order Smith to be brought from his confinement 
inthe Tower tothe bar of the houle. He was accordingly 
brought, when 4he other parties confelfing the whole of 
the matter, and Smith, at length, doing the fame, the bill 
‘was paffed. But when it was fent up to the lords, it was 
there ftrongly oppofed, particylarly by thé clergy, who 
would not readily confent to any diminution of their an- 
nent privileges : however, pi fi sa 
houle, and received the roysl affent, next year, we 
have feen, there was a, A vaig made, taking clergy 
away, hie acceflaries thé 8, in agit and other 
nines", 

Tune had been before, in this reigp, an inftance of an 
tx poh fatto lame, ea being we te eae, 
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‘Tue Jritidreetices inate igh by 
fanimary and illegal trials, by imprifonment, confifcation, 
execution, gr otherwife, were occafioned by the alterations 
in religion ; and ‘thefé were carried to extraordinary, tho’ 
not to qqual, lengths, both by proteftants and catholics, ac~ 

ing as cach party had, in its turn, the aid of the ene 
cutive power. 

In the reign of Edward VI. when the king’s councils, 
in matters of religion, were principally directed: by the 
candid gnd gentle fpirit of CPanmer, the government was 
fometimes tranfported, by zeal for their new opinions, be- 
yond the bounds of moderation, 

‘Te proceedings againft Gardiner, bifoep of Winchefter, 
were very fevere, and On very flight grounds. He had 
been enjoined by the council to inculcate, in a fermon, the 
duty of obedience toa king during his mitiority, He ne- 
gletted to comply with this ; and had, on that account and 
no other, beet thrown intoprifon, where he lay two years, 
At the end of that period, the lord-treafurer, and other 
privy-counfellors, went to him at the Tower, and pre- 
fented him with certain articles, containing moft of the 
points of thesreformed religion, to which they required his 
aflent, With all thefehe ae an entire ea armed if 
he was fuffergg! to seams excepting only one article, 
which contained an a ledginént of his own delin- 
quency ; but they ed in siege bis fubfcription ab~ 
folutely to the whole, tHe ftill refufed. Upon this the in- 
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CHAP. ceeding \ex offieie, were'thought to give a colour to. this” 
KU tranfaction 5 and in fomedegree toexcule, ifinot to juftify, 
Ew. vi. the hard meafivesthis prelate fuffered®. 
eee Ar the endof three months, a -commiffion was directed 
*" tofome bithops and others, clergy, laymen, and lawyers, 
to try Gardiner, As there had been np regular charge at 
firft, this was a fhort bufinefs. He appealed: from the 
commiflioners to the king, objeéting to this tribunal as il- 
Jegal. ‘The appeal-was difregarded, “and fentence of de~ 
ptivation, was’ paficd upon binfeby the commiffioners. His 
books and papers were (ized ; he was*fecluded from all 
company ; and was not allowed. to fend or receive any 
Jetters or meflages?. Tunftall and other bifhops were 
dgprived by commiffioners of the me kind ; which pre~ 
lates were wl again reftored by a like a& of power in the 
reign of Philipand Mary, by a fentence of commiffioners, 
appointed to review the procefs and condemnation; and 
the fentence was juftificd, as under a fegtlar proceeding ex 
ofitin. = ; 
‘Tie method of proceeding in the bifhops’ court for 
* herefy, was, to the laft degree, oppreffive and infidious. 
‘They ufed to exhibit to the accufed perfon certain articles, 
confifting of fuch points of faith Which tify knew he had 
his doubts about, or was. reputed 5 gnd if he did 
not declare his aflent to*them, there was’an end of the en- 
quiry + he was condemned and a 


~ Tiere were two executions foy hat was called herefy, 

_? “ipathe reighat Bllward VL "te wae were ana~ 
baptifts 5; byt. thole. in queen Mary’sereign were fo nu; | 
macrous, as to-render the thort time in, which. this perfe-- 

cution raged, one/of the "| 
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Bucer and Fagius, two foreign reformers, . these buried, 
were'cited, inthe true fpirit of the canon law, to appear 
and defend themfelves ; and after three citations, the 


to plead for them, for fear, as dijhep Burnet ablerves, of 
bein fent after them, the vilitors proceeded ex parte., 
‘They examined witnelles concerning the herelics they had 
taught, and adjudged thém obftinate heretics ; ordered, 
their bodies to bg takch out of their graves, and to be de- 
livered over to the fectlar drm, A writ iffued out.of 
chancery for the exfcution of this fentence.; their bodies 
were taken up, and, being carried in coffins, were tied to 
the ftakes, with many of their books and heretical. writings, 
and all burnt together‘? 

‘Tue Secifions of courts in the reigns of Edward V1. and 
queen Mary, are to be found in Dyer, who reports all 
through thefe two reigns; as alfo do Ben/oeand Dalifon. 
Some few cafes are*to*be found in the collectors. Fendins 
and Keskway ; fome in Moore; and a few, but thole very 
important, in Plowden. There are fome cales of thele 
two reigns in Leonard, and fome, towards the latter end 
of Philip and Mary, i in Owen. 
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Sraungorpe’®t Pleas 9f the Crown owas, the fiche work Staunforde, 


which treated ghe fubjeét of criminal Jaw profeffedly, and 

in detail. . This book is, written in’ French; the method 
of it is perfpicuous$and the matter difpdfed: with Jearning 
and accuracy, The ajthpr is uncommonly full in his quo- 
tations; the flatutes ere ‘generally givert at length ; and * 
Whole pages; are: Sequently tranfcribed fron, Bri rato, 
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him 5 as, among other inftances, may be oblerved of |, 
Braéton’s: definition of larceny, which, as we before ob-- 
ferved, was not law at the time Staunforde wrote *» 

Iw the account which thio writer gives of crimes, his” 
method is to begin by ftating what ther were in Bratign’ sa 
time, and then to add the fubfequent decifions which hid 
affected the old law: at other times he entirely rclies‘on 
his favourite author. This is done jp a compendious Way, 
without enlarging much on any parts of she fubject. On 
the whole, he feems to aim at’ nothing more than digefling 
in’a clear manner what could be collected from others, 

As Staunforde has the praife of being our-earlieft writer 
‘on pleas of thecrown; fo has hig merit been, acknow- 
ledged by thofe who have followed him in the fame walk ; 
they having, in general, adhered to the arrangement and 
divifions of his work. ‘He divides his fubjed, as falling 
under three confiderations : firlt, of, crimes ; next, of the 
method of bringing delinquents to juftices and iaftly, of 
trials and puniftiment. “I'he feveral titles into which thele 
are fubdivided; have furnifhed the heads of every book 
which has been written fince his time, on the fame fub- 
jest.” This treatife is not voluminous ; gpd when the qao- 
tations out of Braéton, and the fiatutes, are taken from 
it, the book is diminithed more than half, © 

‘We cannot but feel a fecret pleafure when we find an 
author, to whdin we have before bgen' under fuch obliga- 
‘ee ‘ia repute with : ajudge oferinence and learning 

points Of modern practice, After the lapfe of three 
Sra de ses Barty a8 be expested*that we fhould be. ~ 
talled upon to renew our acquaintance with Bra@on; and 
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© _fider Bracton and Glanville not as authors in our law, “but 

1 tebe quoted, if atall, only for ornament in difeourie* ; 
and for cofifonancy and order, where they agreed ‘with 
better authorities*§ 9° * 

° Dae prefs waseiot idle during thefe two' reigns, but 
produced feveral Works of ule to the practifing lawyer. 
‘William Raftell publithed, in 1559, a collection, in En- 
glith, of the ftatutes now in force, from Magna Charta 
to the 4th and @th of Bhilipand Mary®. In 1553, there 
came @ut an abridgement of the book of affifes*. 

Taomas BerTuetet, who hada patent of the office 
of king’s printer for life, died in’ 1555. After this, in 
7 Ed. VI. there is-fopind a Special licence to Richard 
‘Tathile (or Tottel, whofe name like many others of this 
time was varioufly fpelt), for him and:-hisaffigns to print for 
feven years all manner of books of the temporal law, 
called the commop lgw, fo as the copies were allowed 
and judged proper to be printed by one of the juftices, or 
two ferjeants, or ‘three apprentices of the law, one of 
‘whom was to be a reader in court; and no one was to 
print what be had firft printed, under pain of forfeiture 
of fuch bobks. . A licence for ‘the fame term was alfo 
granted him in 2 and 3 of Ph, and Ma. ; and in 4 Eliz. 
he had a finfllar licence for bis lifg’. By Tottel; and by 
other printers, in thefe two reigns, moft of the books 
printed in the reign pf Henry. VIII. wefe reprinted ; -but 
fuch different editiows sould be too tedious to enumerate. 
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‘The editions, ‘however, of fuh boaks as. had neyér before 1 
reached the prefs, are worthy of notice. Among fuch= 
are the following: In 1555, was 1 by Tottel,, a 
book intitled, dani Recis Lenrici fepsimi ; containing 
fome year-books of that king ; .refped¥ing which. he one ‘ 
forms us, that the firft and fecand were from a new colla~ 
tions and that the zoth, 17th, 13th, 16%, and_ 20th, 
had never before been publithed * Some time about 1$53, 
was printed a traét of fir John Fortcfcwe with the fol- 
lowing title, De politica Aditiniftratione et Legibys civi- 
libus florentiffini Regni Anglia Commentarius*. 

In this age of reformation, an act was palled through 
the houfe of commons in 4549, for making) fomfe confi- 
gerable alterations in the procefS of the comman lay 5, but 
it was thrown.out in the houfe of lords. A long difcourle 
on this topic of reforming the common law was written 
about this time, which bi/hep Burnet fays he had fecn. Tt 
is there complained, that the lawof England was a barba— 
rous kind of ftudy, and did not lead men into a finer fort of 
(earning ; which made common-lawyers fo unfit for nego- 
tiating foreign affairs. It was therefore propofed by this 
author, that the common and ftatute law fhoull be digeft- 
ed-into a body under titles’ and Ifeads, ahd put into good 
Latin, in imitationof the Roman laws * ; a pyepofal which, 
it thould. feem,, was lel neceffary now than i it ever had 
been, as Fitzberbert’s and Rejidl’s wotks were new, and 
had at leaft made a.great.ftep: rowaedp a complete digett, 

"The whim ofimtating thes Romar daw fo clofely as to 

adopt its language, was taken up and ctcuted bya writer « 

inalter-times5 the fuccels of which, peHformance is a” 

more decifive anfwer to Sec tian fon 
of expedience.and 
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$ Order was’madé in the fociety ae 
‘inj and 4 Phiand Ma, that thenceforth no attorney, 





Without the BAER anid agreement of their parliament*. 
sé wee beards: was not yet removed. 
‘W! find an order was made in the Inner Temple, that 
no fallow of that houfe Should Wear his beard above three 
pis a gies ne upon pain’ of forfeiting twenty fhillings * 
In the : Atlas iit moltedaty tl 6 
Ph. and Ma. ot) none’ of @iat fociety fhould wear great 
Breeches in their’ HE, made after the Durch, Spanith, or 
Almain fafhign, or lawn upon their caps, or cut doublets, 
on paine of forfeiting 3s. 4d. for the fecond offence, the 
offender was tobe expefted, 

IS 3"and ¢ Ph. and Ma, allocior Wad cinte by thefoniety 
of Lincoln's Inn, that thenceforth none fhould be admit- 
td into that houfé, who had not been of an inn of chasi-’ 
exiy before, for thé {pace of ohe year, unlefs he paid forty 
fillings at admittance, “In sg ané 2 Phsand Ma. agen 
tleman of Lincoln’s Inn was fined five groats by a fpeciat 
order, forgoing in’bis ftudy-gown in Cheapfideon a'Sun- 
day about tep o’clock in the forenoon, and in Weltminfter= 
in the termime; iM the forenoon #. 

3 andgy Ph. arid Ma; the following “orders were 
oui ile to be obferved inall’the four inns of couyt. 
‘That none of the, companions, ekeepe knights -or 
benchers; hould wey ja theic doublets, er hole, any | 
light colours, excepe sfearlet and crimfof ; mor wear any” 

= upper velveticap, & any’ fcarf; or wings in thsit gowns, 
white jerkins, bif(gins, or velvet thoes, double cuffs on 
their hirls, (Fayjgrs.br ribbons on their caps, ‘on pain 
of forfeiting 35. 44. and for the fecond offence, of gxpal- 
fioh. “No atrorhiey was to be pear 8 into any of, the 
th in alamo estore! i conn 
eBi348. * Upids 242. # Ibu. sy. 
wow f Sass 
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CHAP woh peleteailiate that if he who was admitted pradtifed 
XXXII. attorneyfhip he fhould be ipfe facto difimified, and have liberty , 
EDW, VI. to repair to the inn of chancery from Whence he came, or 
ss aged to any one of them, if he were of none before. Tt was 
required, that none of the companies of, fuch houfes 
fhould wear their fludy-gowns into tHe city any’ furtoer 
than Fleet-bridge, or Holborn-bridge ; hor might they wear 
them as far as the Savoy, upon like pains as thofe be- 
forementioned. None of the faid ¢ompanions, when in 
commons, might wear Spanifh cleaks, fWord and buck- 
ler, or rapier, or gowns and hats, or gowns girded witha 
dagger on the back, upon the like pain. 

THe moot-cales in any of the houfes of court were 
not to contain more than two points for argument: 
they were to be brought in pleading, and thee puifne 
of the bench was to recite the whole pleading, ‘None 
of the bench were to argue above two points; if any 
did, the Reader was to remonftrat: with him, and 
correét it in future. Every reader of a court of chan~ 
cery was to give the fame orders about apparel, weapons, 
and ftudy-gowns, to his houfe of chancery. Among the 
fame regulations it was ordained, thatnone of the faid com- 
panions, under the degree of a knéght, befng in commons, 
fhould wear any beard above three weeks growth, on pain 
of. forfeiting forty. thikings, and double tf fum every 
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